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                        211 West 14th Street

                        New York, NY 10011
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Fedcap appreciates the opportunity to comment on 41 CFR Parts 51-2, 51-3, 51-4, Governance Standards for Central Nonprofit Agencies and Nonprofit Agencies Participating in the Javits-Wagner-O’Day Program (JWOD), proposed by the Committee for Purchase from People who are Blind or Severely Disabled (Committee for Purchase). 
Fedcap is a New York City-based not-for-profit organization whose mission is to help individuals with barriers to employment to achieve independence and full participation in the economic mainstream. Founded in 1935, Fedcap seeks to accomplish its mission by providing services to individuals, business and government in accordance with the highest ethical standards. We serve approximately 3000 individuals every year.
Fedcap was instrumental in the passage of the JWOD Act in 1971 and was one of its first participants. Currently, we manage 18 JWOD projects for nine federal agencies that provide employment for 361 individuals with severe disabilities. We are proud of our record of service  to government and people with disabilities under the JWOD program.
Fedcap fully endorses good governance and accountability for all not-for-profit organizations. We are already in compliance with virtually all the standards outlined in 41 CFR Parts 51-2, 51-3, 51-4 as we understand them to be. Nevertheless, we strongly disagree with the Committee for Purchase’s approach and stance in proposing them, and add our voice to those of numerous other responding agencies in requesting that these rules be withdrawn.  
Corporate accountability for profit or not-for-profit organizations is the purview of the Internal Revenue Service (IRS). They are the federal government’s oversight agency, with the authority, experience and expertise needed to collect and evaluate corporate data. The Committee for Purchase is a agency with limited resources and expertise in government contracting and disability employment. At the very least, it is unclear how the plethora of information the Committee for Purchase is requesting from the 618 JWOD producing agencies will be analyzed in a timely manner without affecting performance of core agency functions under JWOD. To add staff with the required expertise would create an additional burden to taxpayers and duplicate government functions.
As the Committee for Purchase states, many of the items requested are already included in IRS Form 990. The Committee for Purchase could, and should, require participating not-for-profit organizations to provide the Committee for Purchase with a complete copy of their IRS Form 990. We disagree with the Committee for Purchase’s assertion that a copy of the IRS Form 990 is inadequate because agencies may be “two or three years behind the current fiscal year in filing their IRS Form”. There is always a lag time in reporting financial data. The IRS requires that Form 990 be filed within 5.5 months after the close of the fiscal year, and routinely grants only one six-month extension. Rather than mandating specially prepared data on December 1, which is burdensome and costly to participating not-for-profit agencies, the Committee for Purchase could require that a certified, complete copy of IRS Form 990 be submitted to them within 30 days of filing. 
The Committee for Purchase is not alone in expressing concern about the governance and executive compensation within not-for-profit organizations. The United States Congress, and in particular, the Senate Finance Committee, is planning to hold hearings in the coming months about governance within the not-for-profit sector, and is considering legislation similar to the Sarbanes-Oxley Act that specifically addresses the not-for-profit sector. It should be noted that Congress specifically excluded not-for-profit organizations from the Sarbanes-Oxley Act because some of its provisions were not deemed appropriate. In addition, the IRS has heightened its review and enforcement of regulations affecting executive compensation and governance. The IRS is, furthermore, fully empowered to act in cases of abuse, from the imposition of penalties and sanctions up through the revocation of an organization’s not-for-profit status. 

The Committee for Purchase states that it believes “based on its experience managing the JWOD Program, that the overwhelming majority of JWOD-affiliated central nonprofit agencies and nonprofit agencies operate in an ethical and accountable manner”.  It further states that it is promulgating rules to address allegations of excessive executive compensation and perceptions of lack of full disclosure. Allegations and perceptions are not fact. Specific situations that come to the attention of the Committee for Purchase should be referred to the IRS and/or to the appropriate State Attorneys General, who also have oversight jurisdiction.  

As regards the global issues of not-for-profit governance and executive compensation, we strongly believe that the Committee for Purchase should defer to the US Congress and the IRS. Both bodies have unequivocally stated their intentions to address these issues expeditiously, and have the authority and expertise to do so. For the Committee for Purchase to act independently in this area sets a dangerous precedent for other federal agencies to issue their own rules on governance and executive compensation based on their own interpretation of what is and is not appropriate for organizations that have contracts under a particular government program.  
There are already checks and balances within the JWOD program as relates to administrative costs, of which executive compensation is a component.  NISH’s Pricing Memorandum Number 3, dated June 21, 2002 states that “a minimum rate of 9.5% will apply for the combination of overhead, G &A, and Net Proceeds. If the Nonprofit Agency proposes a higher rate, the Nonprofit Agency must provide documentation to support the proposed rate. Documentation for higher rates will provide data for each of the three elements – Overhead, G & A, and net proceeds.”  The taxpaying public is thus already assured that no undue proceeds are allocated to a not-for-profit organization’s overhead under the JWOD program. 
In addition to these general comments, Fedcap would specifically like to address a few of the specific rules and criteria put forward by the Committee for Purchase. 
Re: Board of Directors 

1) Board Rotation: The Committee for Purchase would require that a participating not-for-profit “Turns over Board, or other governing authority, membership on a recurring schedule.”   Fedcap has no term limits for general Board membership, and has several board members who have served with distinction for many years. They have been duly re-elected to three year terms in accordance with our by-laws and continue to provide invaluable service to our organization. We see no value in arbitrarily requiring their resignation, especially in a competitive climate where it is difficult to find volunteers willing to commit the time and resources as well as assume the legal responsibilities of not-for-profit board membership.     
2) Financial Expertise: The Committee for Purchase would require that a participating not-for-profit board “Has one financial expert servicing…”. While this is not a problem for a large organization like Fedcap which is located in a major metropolitan area, it can be for a smaller organization or one located in a rural area. Such Boards usually hire the fiscal expertise via independent accountants or auditors to help them carry out their fiduciary responsibilities, which  should be an acceptable option.  

3) Publication of Minutes: The Committee for Purchase would require the board to “make public the Board, or other governing authority, meetings.” Fedcap and other not-for-profit organizations are private organizations. Our Board of Directors routinely discuss confidential matters relating to organizational finances, personnel, contracts and strategic directions. To make our minutes public would compromise our ability to conduct business in an open manner and retain a competitive advantage in the marketplace. It would nullify the accepted corporate practice of guarding “trade secrets”.  
Furthermore, a not-for-profit’s Board minutes are thoroughly reviewed as part of an annual  independent audit. The auditors insure that all appropriate resolutions have been made and that the board operates within its by-laws and the requirements of governing authorities and funders. Any shortcoming in this area could result in an audit exception. Evidence of this independent review should suffice in providing the Committee for Purchase with the reassurance it seeks without compromising the privacy and integrity of the Board. 
Re: Executive Compensation
Fedcap disagrees with the Committee for Purchase’s position that the salary of any Executive Director of a JWOD-producing agency should be capped at the salary level equivalent to that of a career Federal government employee. We concur with many of our colleagues in asserting that the scope, responsibilities and liabilities intrinsic to the position of an Executive Director of a not-for-profit organization are not comparable to that of a Federal employee. We also concur with many of our colleagues in pointing out that JWOD is, in many cases, only one of many different programs used to achieve an organization’s mission and constitutes only a portion of an organization’s revenues. Therefore, its oversight body should not be able to dictate the total of an executive’s compensation. 
Establishing appropriate executive compensation for an organization is a key responsibility of the organization’s Board of Directors. The monitoring of appropriate executive compensation is the purview of the IRS and State Attorneys General and as stated above, is being vigorously addressed on those levels as well as by Congress. 
We are also deeply concerned about the unequal status this cap imposes on executives for JWOD-producing not-for-profit organizations as compared to those of any other for-profit or not-for-profit organization that receives government contracts. As discussed, it sets a dangerous precedence for all government agencies. Established NISH procedures already insure that only a limited amount of JWOD funds can be used toward administration. 
Included in the Committee’s list of seven items to be used in “assessing the reasonableness of executive and other employee compensation” is “…the median compensation package for the nonprofits agency’s direct labor hour workers and how that median compare to the compensation packages offered to executives”.   This seems, on face value, to mirror a concern expressed in two articles published by The Baltimore Sun that questioned the wages of individuals with disabilities under the JWOD program in contrast to executives who run the program. We believe this assertion was based on a lack of understanding of the characteristics of many JWOD direct labor workers, and was included for its sensationalist value. Wages under JWOD can be artificially low because they are based on productivity of the workers. Those who are not paid full prevailing wages are those with the severest disabilities, and who would not be able to work in any other setting because of their limited production. The wages paid in these circumstances are carefully calculated and monitored. They are an unfair basis on which to compare executive salaries. In this situation, we would hope the Committee for Purchase would choose to dispel such a misconception directly rather than legitimize it.  
In conclusion, Fedcap appreciates the consideration of our remarks.  We look forward to working with the Committee for Purchase and other entities to insure that the JWOD program and participating not-for-profit organizations maintain the goodwill and public trust necessary to achieve their joint mission of providing employment for individuals with severe disabilities. However, we strongly believe that the proposed rules affecting 41 CFR Parts 51-2, 51-3, 51-4 will not productively achieve these ends, and respectfully request that they be withdrawn.
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