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February 10, 2005

Committee for Purchase From 

People Who Are Blind or Severely Disabled

1421 Jefferson Davis Highway

Jefferson Plaza 2, Suite 10800

Arlington, VA  22202-3529

Attn: G. John Heyer

RE:  Comments on the Committee’s proposed rule on governance standards for nonprofit organizations participating in the JWOD program, ​Federal Register, November 12, 2004.

Dear Mr. Heyer:  


Independent Sector, a membership coalition of more than 600 nonprofit organizations, foundations and corporate philanthropy programs, appreciates the opportunity to submit these comments on the proposed rule on nonprofit governance and to offer the Committee additional information about the Panel on the Nonprofit Sector, which is looking a these issues in a broader context in order to make recommendations to the US Congress.  Independent Sector works to foster private initiative for the public good and to strengthen and empower nonprofit and philanthropic organizations to better address the needs of their communities, country and international populations.   IS represents tens of thousands of charitable groups, including many organizations that participate in JWOD programs, serving every cause in every region of the country, as well as millions of donors and volunteers.    

IS strongly supports the goal of better governance of nonprofit organizations and has worked assiduously to assist its member organizations to meet the highest standards of ethical practice, accountability and effectiveness. IS has adopted a Statement of Values and Code of Ethics for Nonprofit and Philanthropic Organizations and broadly disseminated these for use by nonprofit organizations and foundations nationwide.  Guidelines for adopting and implementing a code of ethics were also developed and posted on the IS website along with the model Code.  Four months ago, at the encouragement of the Senate Finance Committee’s leadership, IS convened an independent Panel on the Nonprofit Sector to examine and recommend improvements to the oversight and governance of charitable organizations.  The Panel will submit an interim report to the Finance Committee in early March with a final report to follow in the Spring.  

In light of the Panel’s extensive review of governance and accountability issues for nonprofits, IS believes that the proposed rules issued by the Committee for Purchase From People Who Are Blind or Severely Disabled are ill-advised at this point.  In addition, as elaborated on below, there is insufficient reason given for proposing these rules and it appears that these rules go well beyond the scope of the Committee’s jurisdiction. 
I.  Insufficient Rationale for Proposed Governance Standards for Nonprofit Organizations Participating in the Javits-Wagner-O’Day (JWOD) Program

The Committee for Purchase From People Who Are Blind or Severely Disabled, which administers the JWOD Program, explains in the proposed rule that standards were deemed necessary because of “isolated instances” of excessive executive compensation, a perceived lack of public disclosure, and the absence of formal guidelines to establish independent boards of directors.  The proposed rule goes on to say, however, that the Committee finds,: “…based on its own experience managing the JWOD Program, … the overwhelming majority of JWOD-affiliated central nonprofit agencies and nonprofit agencies operate in an ethical and accountable manner.” [Emphasis added].  In other words, the Committee’s own experience shows that this proposed rule is overreaching and seeks to fix something that is not broken.  The Committee currently has sufficient recourse to deal with the “isolated cases” of nonprofit mismanagement – it can decertify an errant agency or not renew its contract.


II.   Proposed Rule Includes an Unprecedented Level of Detail and Goes 
Beyond the Scope of Committee’s Authority 


The scope and detail of the proposed governance standards and restrictions on executive compensation are a radical departure from previous requirements for nonprofit eligibility for JWOD grants or for any other federal grant program.  If every federal agency or grant-making department creates its own rules for nonprofit organizations that participate in its programs, compliance, and therefore participation, in more than one program could become impossible.

In addition, the proposed rule seems to exceed the scope of the Committee’s authority.  The duties and powers of the Committee stipulated in the JWOD Act (41 USC 46048c) refer only to maintaining the procurement list, determining fair market pricing, designating central nonprofit agencies, establishing rules for priority procurement of products made by the blind, and studying and evaluating problems related to employment of the blind and severely handicapped as well as adaptation of production methods that might lead to higher employment levels.  

III. Duplicative and Unnecessary Regulation of Nonprofits Already Subject to Oversight by Other Governmental Entities and Self-Regulatory Standards


Primary oversight of all nonprofit organizations resides with the Internal Revenue Service (IRS), which is empowered to grant nonprofit status to an organization if it meets federal requirements for tax-exempt organizations and to revoke tax-exempt status when an organization violates those requirements.  The IRS may also impose intermediate sanctions on any 501(c)(3) organization that violates the excess benefit transaction rules (including executive compensation), and requires the annual filing of Form 990, which discloses to the public the organization’s finances including administrative expenses and executive compensation.

Nonprofit organizations are also covered by state laws.  The Attorneys General and consumer protection agencies of most states are responsible for enforcing the statutes and regulations governing charitable organizations.

IV.   The Panel on the Nonprofit Sector


Independent Sector convened the Panel on the Nonprofit Sector (the Panel), at the encouragement of the Senate Finance Committee leadership, to examine and recommend improvements to the oversight and governance of charitable organizations.  The Panel, aided by five workgroups and two advisory committees, involves more than 150 high-level professionals from the nonprofit and philanthropic sector as well as academics, regulators and legal and financial experts.  The Panel is currently preparing an interim report that will be presented to the Finance Committee in early March.  The Panel is reviewing an array of nonprofit governance and accountability issues including those raised in the JWOD proposed rule.  The JWOD Committee should not impose such far-reaching changes while this comprehensive review effort is underway.

The recommendations of the Panel, and any legislative or regulatory actions that derive from it, will apply to more than a million nonprofit organizations in the U.S.  It makes no sense to impose separate, potentially conflicting, rules for the 650 nonprofit organizations participating in the JWOD Program.

We submit these comments on behalf of Independent Sector and the undersigned organizations.  We hope they are helpful and we would be happy to answer any additional questions.

Sincerely,

Patricia Read

Senior Vice President, Public Policy and Government Relations

Independent Sector  

Alliance for Children and Families


Goodwill Industries International, Inc.

American Association of Museums 


International Association of Jewish American Symphony Orchestra League 

    Vocation Services
Americans for the Arts



Jewish Federation of Metropolitan Chicago

Association of Art Museum Directors 

National Council of Nonprofit Associations

Association of Jewish Family and 


United Jewish Communities
   Children’s Agencies
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