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Attached please find comments from ACCSES on the JWOD governance rules that the Committee is proposing.
 

Thank you for your attention.
Marc Kilmer
Executive Director/CEO
American Congress of Community Supports and Employment Services (ACCSES)
1875 Eye St., NW 12th Floor
Washington, DC  20006

Phone:  (202) 466-3355
Fax:  (202) 466-7571
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December 14, 2004

Committee for Purchase From People Who Are Blind or Severely Disabled

Attn:  G. John Heyer

1421 Jefferson Davis Highway

Jefferson Plaza 2, Suite 10800

Arlington, VA 22202-3259

Mr. Heyer,

On behalf of the American Congress of Community Supports and Employment Services (ACCSES), I would like to submit our comments on the proposed rule 2004-01-01, relating to executive compensation at JWOD-producing community rehabilitation programs.

ACCSES is a national, nonprofit organization comprised of individual providers of vocational rehabilitation services and community supports as well as the state trade associations who represent them at their respective state level.  These community rehabilitation providers are committed to maximizing employment opportunities and independent living for people with physical and mental disabilities.  Many of our members are JWOD-producing CRPs and they would be affected by this new rule.  ACCSES, however, has no JWOD contracts and receives no money from the JWOD program or from the federal government.  

Like the Committee for Purchase, we have seen the news stories discussing isolated instances of high executive compensation.  However, we do not feel that this proposed rule is the correct way to go about addressing this issue.  The overall governance standards the Committee proposes are onerous, the Committee seems to lack the authority to promulgate it, and it is completely unnecessary in light of recent IRS efforts and the expressed desire of Congress next year to review federal laws that govern non-profit governance.  As regards to the executive compensation component, it is too vague and the justification is weak. 

The proposed governance standards would impose an onerous burden that would unfairly target JWOD-producing CRPs for special oversight.  The “certification” process that is proposed in order to assure Committee-approved governance would involve the Committee in micro-managing a private, nonprofit agency that may do very little government-related work.  A number of the proposed board and audit committee structure and function specifications exceed any standard for reasonableness, unduly interfering with private, board run corporations, most of which have very complex operations.  Further, this proposal duplicates and may indeed conflict with national accreditation standards and state certification regulations promulgated in highly varying forms.  Of special concern are the requirements to publish board minutes, which may involve detailed financial information.  Also of concern is the role that the Committee will take to review the agency’s IRS 990 forms.  The IRS already has a process to carefully scrutinize these forms.  The Committee should not be duplicating the work of another agency.  That is a waste of Committee staff time and taxpayer money.

Not only would the proposed rule’s burden on nonprofits be onerous, we also feel the Committee has no authority to promulgate it.  In the proposed rule, it states, “nonprofit agency that would like to qualify for participation in the JWOD Program would have to comply with Committee-approved governance standards.”  In reading the Javits-Wagner-O’Day Act (41 U.S.C. 46-48c), we find no mention of any authority given to the Committee to set any governance standards of this nature. 

In the JWOD Act, it defines “a qualified nonprofit agency for the blind” as:

(A) organized under the laws of the United States or of any State, operated in the interest of blind individuals, and the net income of which does not inure in whole or in part to the benefit of any shareholder or other individual;

(B) which complies with any applicable occupational health and safety standard prescribed by the Secretary of Labor; and

(C) which in the production of commodities and in the provision of services (whether or not the commodities or services are procured under this Act) during the fiscal year employs blind individuals for not less than 75 per centum of the man-hours of direct labor required for the production or provision of the commodities or services.

And it defines a “qualified nonprofit agency for the severely handicapped” as:

(A) organized under the laws of the United States or of any State, operated in the interest of severely handicapped individuals who are not blind, and the net income of which does not inure in whole or in part to the benefit of any shareholder or other individual; 

(B) which complies with any applicable occupational health and safety standard prescribed by the Secretary of Labor; and 

(C) which in the production of commodities and in the provision of services (whether or not the commodities or services are procured under this Act) during the fiscal year employs blind or other severely handicapped individuals for not less than 75 per centum of the man-hours of direct labor required for the production or provision of the commodities or services.

We fail to find in these definitions any mention of the kind of governance standards you are proposing.  If these standards were in fact adopted, it seems that they would be in direct contradiction of the JWOD Act since they would substantially narrow the definition of what a “qualified nonprofit agency” is. 

While it is true that the JWOD Act gives the Committee power to “make rules and regulations regarding…such other matters as may be necessary to carry out the purposes of this Act,” we do not feel it is within the Committee’s scope to actually change the substance of the Act.  Nor do we feel such regulations should be counter to the purpose of the Act, which is to provide employment options for people with disabilities. Many JWOD-producing agencies have various sources of revenue, and their JWOD revenue may be a small portion of their overall income.  It seems likely that if these burdensome regulations were implemented, there would be a number of JWOD-producing CRPs who would simply choose not to participate in the JWOD program, rather than submit to the time-consuming requirements you would impose.  This result would be the exact opposite of the situation that was envisioned when Congress passed the JWOD Act.  This rule would result in fewer people with disabilities working.

In fact, we are confused as to why the Committee feels it necessary to begin policing nonprofit organizations.  The Internal Revenue Service already has regulations pertaining to executive compensation, and they have undertaken efforts to examine compensation this year in what they are calling the Tax Exempt Compensation Enforcement Project.  This project is aimed at increasing scrutiny on nonprofits it suspects of being in violation of these regulations.  There is no need for another agency to be involved in such efforts. 

It seems clear, furthermore, that Congress is on the verge of taking action that makes this rule unnecessary.  Senate Finance Committee Chairman Charles Grassley has repeatedly said that he is planning to hold hearings and introduce legislation on nonprofit governance in the upcoming session of Congress.  This legislation will cover all nonprofits, including JWOD-producing CRPs, and would likely override this proposed regulation.  If the Committee is intent on proposing its own governance standards, we would urge them to wait until Congress acts and then see if any additional regulation is still necessary.

The need to wait for Congress to act is especially compelling if you consider the nature of the Committee’s proposed action.  Many CRPs receive government funds through a variety of sources and agencies.  The JWOD program is only one of their sources of funds.  If other government agencies were to follow the Committee’s lead and impose their own governance standards over nonprofits that receive funds from them, this would lead to a variety of different, and possibly contradictory, rules with which a nonprofit must comply.  If there is to be a federal standard for nonprofit governance, it should be one standard that covers all agencies.  This standard would come from Congress.

Besides the flaws with the general nature of the rule, of special concern to us is the aspect relating to executive compensation.  This rule proposes that an agency must justify its executive compensation if that compensation exceeds the total compensation package of the highest paid career government employees.  If the agency’s executive compensation exceeds that, it must provide “adequate justification” for that higher level.  The proposed rule is unclear, however, about exactly what this “adequate justification” entails.  The proposed rule has a complicated list of criteria that would be used to assess the “reasonableness” of the compensation, but no guidance on how strictly these criteria would be applied.  This proposed rule does not give current or future JWOD-producing agencies any firm standard by which to assess whether or not their compensation is “unreasonable” or not. 

We also question exactly why the Committee chose the proposed salary level.  The justification in the proposed rule states, “The basis for comparing a central nonprofit agency's or nonprofit agency's executive compensation to a Federal employee's compensation lies in the fact that the JWOD Program is a Federal program and the funds obtained through the JWOD Program are Federal contract funds.”  While the funds made available for the JWOD program are indeed federal contract funds, it does not logically follow that the agencies that receive these funds must pay their executives no more than the highest paid federal employee.  The proposed regulations fail to state any rationale to justify this unprecedented demand and we are unaware of any other department or agency that has such a standard.  The Department of Defense, for instance, has many contracts with nonprofit and for-profit businesses.  These businesses, too, use funds from the federal government.  However, the compensation for executives at Boeing (or any other defense contractor) is not tied to the federal pay scale.  Nor are other nonprofits that receive federal contracting dollars, such as hospitals, subject to such a cap.  The Committee has made no justification as to why JWOD-producing CRPs should be held to a different standard.  Organizations that employ people with disabilities should not be discriminated against in this manner.

While we understand the Committee’s desire to have a standard relating to corporate governance, we do not feel this rule is the way to go about addressing the matter.  We are willing to work with the Committee to find alternatives to this proposed rule, but as it is written, we strongly oppose it. 
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You can contact me at 231 922-4886 or the Executive Director of ACCSES, Marc Kilmer, at 202 466-3355 if you wish to discuss these matters further.

Sincerely,

Steve H. Perdue

President

ACCSES

