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1/20/05
Committee for Purchase From People Who Are Blind or Severely Disabled

1421 Jefferson Davis Highway

Jefferson Plaza 2, ste. 10800

Arlington, VA  22202-3259

To Whom It May Concern:

On behalf of the St. Louis Lighthouse for the Blind (LHB), I am pleased to submit the following comments on the above referenced notice of rulemaking / governance changes.

LHB is a member agency of the National Industries for the Blind as well as a member of the National Association for the Employment of People Who Are Blind (NAEPB). Both organizations have already offered comments and we are in full agreement with these previously offered comments. NAEPB’s comments were offered on Dec. 12/10/04 and 1/14/05 and NIB’s on Dec. 13th as they appear on the Committee’s website.
LHB believes the implementation of these rule changes would do nothing to promote the intent of the JWOD legislation and in fact would potentially hinder the program’s ability to increase employment for folks in two classes where finding employment is very difficult as it is. NIB agencies are very diverse. Some only offer employment (like LHB) and others offer only services. Some offer a combination of employment and services. Some are state agencies and are controlled to a great extent by state laws and regulations. Some are totally independent. Some receive Government grants and United Way and others are totally self-supporting. Governance placed on the agencies collectively is quite heavy as it is, without adding yet another layer of duplicative reporting. 
Basically, I see the new proposed rules as:

1. Duplicative and in some cases contradictory with other rules and regulations already in existence with other federal and state agencies

2. Very ambiguous and lacking clarity / details
3. Lacking legal authority to implement/impose these rules 

4. Requiring the President’s Committee to take on the role of some sort of an accreditation entity to carry out some of the rules

There have already been a numerous valid comments submitted  that address how these new rules would simply duplicate what the IRS is already doing as well as what might be required and governed by other federal and state regulatory entities. I will not repeat these comments for sake of brevity. I would only reiterate that I do not see any clear examples where small, or large, businesses that deal EXCLUSIVELY with the government, and are awarded millions/billions of dollars of government business, are faced with restrictions on what they pay their key executives or how they report their financial results. I don’t see any direct ties between governance rules and the ability of these organizations to bid on government contracts. This clearly presents a problem with Equal Protection under the Law. The awards we receive for products or services are no different that the awards received by the 100% defense contractors. We compete, they compete. This represents a double standard and simply puts us at a disadvantage as it relates to our ability to attract the best talent to work at our agencies. I would also suggest that there are already movements to further review and scrutinize items like compensation. The IRS has recently launched an investigation into this. This is their job and I don’t see any value in duplicating their efforts with new rules established by the Committee. There are been plenty of other instances where OMB, the Justice Department, Congress, etc has launched top to bottom investigations where there is suspicion of unethical behavior or improper spending on the part of the government. Not too many years ago we all experienced the Enron – Arthur Anderson debacle. One of the results of this very unfortunate event was the passing of the Sarbanes-Oxley Act in 2002. There was clearly a problem identified with governance in this area and Congress dealt with it. Governance rules, unauthorized by the JWOD Act, is not the solution to the very few instances of reported abuse. 
There was a time when the JWOD program, in conjunction with GSA as a centralized purchasing entity, had some real teeth. We would propose a product with a cost buildup and if the price was reasonable, the product was added to the PL and GSA purchased it from the agencies. Pretty simple. This is NOT the case anymore. In the 4+ years I have been participating in the JWOD program as CEO of LHB, I have seen significant changes in the way we have been asked to do business by the Committee for Purchase. No longer is it acceptable to simply propose a product the government is purchasing with a cost-plus price. We are being asked to compete “commercially”.  Our offerings are compared to the market, which is comprised of manufacturers who have no mission of doing anything other than making a profit. The very folks we compete against are buying and manufacturing overseas, mechanizing their plants, and doing whatever else they can to cut costs, not the least of which is labor. WE on the other hand are driven by our missions (and the JWOD program) to add and grow labor – this obviously being detrimental to our ability to compete from a price perspective. I believe the “protection” we are given under the JWOD program is minimal compared to the hurdles we are now asked to perform to get a new product or service added to the program. And remember please that once a product is on the program, there is NOTHING to stop the procuring agency from changing or dropping their requirements. Additions to the Procurement List are not handouts. They represent business that is earned on a competitive basis. We then compete every day to KEEP this business.
Bottom line, we are essentially competing in the open market to get AND retain products on the PL. The monies used to pay for items purchased by the government are not appropriated dollars allocated specifically to the JWOD program. Each procuring activity has the ability to buy our product, or a competitive product. There certainly is no enforcement of the “mandatory source” products and purchases made around these PL- listed items happens every day. Currently, when we present a product to the Committee, in most instances it has already gone thru a gov’t contracting officer who has agreed to the price and specifications. They have done a market comparison.
The government customer has options like never before, including Credit card purchasing, suppliers under the multiple award schedule program, etc. We must compete in the marketplace and subsequently the marketplace should dictate how we run our businesses. Another example might be the Air Force Mobility Commands switchboard contract. This contract is already governed or impacted by the Services Act and the pay is controlled as such. This is just one example of how other agencies, rules and regulations already impact and control the financial aspects of what we do.

Lastly, I would like to remind the committee of the threats to the program as identified in the Committee’s 2003 Strategic Plan.  They are:

♦ Increasing market competition

♦ Increasing enforcement challenge resulting from expanding credit card usage

♦ Competing socio-economic programs

♦ Customer demand for lower prices as they seek to drive down costs

♦ Weakening public recognition of the program

♦ Loss of customer confidence as a result of:

♦ Lack of responsiveness

♦ Non-competitive prices

♦ Performance inconsistencies

♦ Restrictions on subcontracting

♦ Restrictive policies and procedures

Do the proposed rules do anything to alleviate the threats you identified in the JWOD Strategic Plan – or add or accentuate the threats? I can’t see any positive or constructive aspects of the proposed rules, just more fuel for the fire causing additional threats to the program.
The Committee can see the differences in the way the agencies are asked to do business by looking at the makeup of NIB itself. 5 years ago there were very few folks engaged in real marketing. There was virtually no sales department. As the “rules changed” and we were collectively asked to be more “market driven”, the makeup of our central CNA as well as the makeup of many agencies changed dramatically. Many, including LHB, added sales folks. Many added marketing departments and new business development teams. Most started revising their product offerings and delivery methods to be much more market driven. The point is that as we have become more and more market driven, we have had to compete for the best personnel. We have been asked to “run like a real business”. We can not compete without the best human resources – no different than any other organization in the business world. We need to pay competitive wages and not have wages tied to some arbitrary government standard or measure. It is the responsibility of other government agencies (IRS for example), and each of our boards of directors, to make sure the compensation packages in place are fair and reasonable. I think the Committee for Purchase is simply getting in to an area that is already covered quite adequately. The idea of capping executive pay is arbitrary at best, and I fail to see how it will do anything positive for the JWOD program. And at worst, it could drive some of the best talent out of the program.
I would like to briefly touch on how the proposed rules are somewhat ambiguous and arbitrary. Let’s start with board turnover. I sense the Committee has no idea how difficult it is to attract and keep qualified and committed board members. These are folks that are UNPAID, and in fact, are “expected” to financially support the organizations they serve. We need folks with a mindset that allows them to comprehend and balance the requirements of the business while concurrently making sure we carry out are missions. These folks are NOT banging at our doors to get in. Our average board member has been here beyond 2 4-year terms (there is a one year hiatus required after 8 continuous years). If we are required to limit terms or any other such requirement, it will put undue hardships on the organization to attract these special folks and keep them. There is a distinct advantage as well to having board members around for long periods of time. We certainly don’t want to discourage this. Bottom line is we have by-laws that govern board membership and turnover – we don’t need additional rules which would further complicate this already difficult area. 

The proposed rule 51-2.10(b) that incorporates the idea of looking at the size and complexity of the NPA has no details as to how it would do this. This opens the doors wide for abuse and confusion on behalf of the Committee. As expressed earlier, the differences in all the NIB and NISH agencies is so extraordinary that I see no way the Committee can even begin to apply these vague and somewhat arbitrary rules to this collection of organizations. I have heard repeatedly that the Committee staff is small and always struggling to get accomplished what they do now in support of the JWOD program. Adding the level of governance as outlined in the proposed rules seems totally contrary to this. Also, where is the funding to be derived to support this additional work? We already add 4% to our costs in support of the central NPA, and can not afford to have additional costs levied to support increased governance. 
I also take exception to there being any comparison to the jobs of our senior executives and those of a federal SES employee. This proposal is again very arbitrary at best with no real basis in fact. It suggests the NPA’s are like government agencies, and they are NOT. The duties and responsibilities of agency CEO’s for example are quite different than those of senior government employees. This doesn’t even get in to the question of how much of an agency’s revenue and earnings are derived from the JWOD program and how much is derived elsewhere. The rules suggest inclusion of every single benefit the CEO derives from his employment yet there appears to be NO inclusion of all the benefits included in the government employee compensation (retirement, insurance, etc). The benefit package is often the number one reason for retention of gov’t employees. This is not addressed in any way in these new proposed rules and I don’t see how it can be ignored. I’d refer the Committee to the July 2003 Congressional Budget Office study which compared the pay of Federal and Nonprofit Executives. 
On the subject of lacking legal authority, there have already been numerous comments made so I will not repeat them again. Our agency’s legal counsel has concluded there is no authority granted by the JWOD Act that would permit most, if not all of these proposed rules, from being implemented. What is worse in my opinion is I don’t draw any connections between how the rules will offer protection for much anything. They will add complexity. They will conflict with other agencies and potentially state governments. They will hinder board member recruitment and retention. They will conflict with agency’s by-laws and employment agreements. 

Let us get on with the business of finding good, meaningful jobs for folks that otherwise may not have them. Let’s enable folks who are blind and severely disabled to get off SSDI whenever possible. Let the market, and the governance in place from plenty of other government agencies, dictate how the NPA’s run their businesses.
Thank You for allowing me this opportunity to offer my thoughts on this matter.

Sincerely,

(signed)
John W. Thompson

President – Lighthouse for the Blind, St. Louis

CC:

Janet Yandik, 

Information Management Specialist

Committee for Purchase From People Who Are Blind or Severely Disabled

1421 Jefferson Davis Highway, 

Jefferson Plaza 2, Suite 10800, Arlington, VA, 22202-3259

