
(Received via email)

From:
Melissa Kilmer [mkilmer@easterseals.com]

To:
rulecomments

Sent:
Wed 2/9/2005 5:17 PM

Subject: Governance Standards for Central Nonprofit Agencies and Nonprofit Agencies Participating in the Javits-Wagner-O'Day Program, Docket No. 2004-01-01

Dear Mr. Heyer,

Easter Seals would like to submit the attached comments on the proposed rules for new governance standards and reporting requirements for nonprofit and central nonprofit agencies that participate in the Javits-Wagner-O'Day (JWOD) Program (69 Fed. Reg. 65396, November 12, 2004).

Please feel free to contact me with any questions.

Sincerely,

Melissa R. Kilmer

 <<Final Comments  -- Committee for Purchase proposed regs.doc>> 

_________________________________________________

Melissa R. Kilmer, J.D.

Government Relations Information Specialist

Easter Seals

Office of Public Affairs

700 13th Street, N.W., Suite 200

Washington, DC 20005

202-347-3066, ext. 116

mkilmer@easterseals.com

Visit www.easterseals.com to learn more about how Easter Seals creates life-changing solutions for children and adults with disabilities and their families.
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February 9, 2005

Committee for Purchase From People Who Are Blind or Severely Disabled

Attn:  G. John Heyer

1421 Jefferson Davis Highway

Jefferson Plaza 2, Suite 10800

Arlington, VA 22202-3259

Submitted via email:  rulecomments@jwod.gov

RE:  Governance Standards for Central Nonprofit Agencies and Nonprofit Agencies Participating in the Javits-Wagner-O’Day Program, Docket No. 2004-01-01.

Dear Mr. Heyer,

Easter Seals, Inc. respectfully submits the following comments on the proposed rules for new governance standards and reporting requirements for nonprofit and central nonprofit agencies that participate in the Javits-Wagner-O’Day (JWOD) Program (69 Fed. Reg. 65396, November 12, 2004).  Easter Seals shares the Committee’s concern that only organizations that demonstrate the highest integrity and transparency in financial dealings qualify to receive government contracts through the JWOD program.  However, these proposed rules are not the most effective way to achieve this goal.  

Easter Seals has embraced public accountability and transparency in its business practices for many years.  Our national headquarters is already meeting or surpassing most of the requirements of the Sarbanes-Oxley Act and is leading our entire membership toward such high standards.  The members of our Board of Director’s Audit Committee have been working carefully since the legislation was passed to benchmark our practices with the requirements of the law.  Even with our commitment to such standards, we find the Committee’s proposal troubling.
Easter Seals opposes these proposed rules because they may deter organizations from participating in the JWOD program and may result in a loss of jobs for people who are severely and significantly disabled.  Additionally, the promulgation of such rules is beyond the scope and authority of this Committee.  We recommend that this Committee abandon these proposals and allow Congress to act on such matters.
Implementation of these rules may result in job loss for people with disabilities 

From child development centers to physical rehabilitation to job training for people with disabilities, Easter Seals offers a variety of services to help people with disabilities address life's challenges and achieve personal goals through a national network of 90 community-based affiliates.  JWOD work plays a critical role in sixteen Easter Seals affiliates’ workforce development programs, providing employment experience for over 350 individuals with disabilities across the country.

Through very comprehensive comments that have already been submitted, many of our fellow organizations cited measure-by-measure the potential problems that would likely occur should these proposed rules become final.  Our organization would like frame this issue in a broader context, specifically, whether these proposed rules would improve the accountability of participating organizations in a way that will help us better serve people with disabilities.  We do not believe that they will.

The intent of the JWOD program is to create meaningful employment opportunities for people with disabilities. The JWOD program has proven that the work of severely and significantly disabled people is an asset to our nation’s economy.   If these rules are implemented, there is a potential for job loss for people with disabilities.  Organizations that participate in the JWOD program that have small contracts may determine that the administrative burden being placed on them is too great to continue to participate.  Organizations that are not currently participating may be deterred from applying to participate in the program because of this burdensome administrative requirement.  

JWOD contracts provide an important employment opportunity to severely and significantly disabled people that would simply otherwise not exist.  It is unlikely that in the absence of JWOD opportunities severely and significantly disabled people will be successful in obtaining and maintaining private employment because of the services and supports that are necessary to employ people with significant needs. For many, the only other alternative to employment with JWOD contractors is public assistance.  Organizations participating in the program should not be hindered by unduly burdensome governance standards and kept from utilizing the full capacity of their resources to serving this population and allowing people who are severely and significantly disabled to achieve as much independence as possible.  
The Congress and the IRS, not the Committee for Purchase, should regulate nonprofit governance standards 

The implementation of these proposed governance standards would go beyond the historical scope and authority of this Committee.  Nonprofit governance is a matter of Congressional oversight that is under the jurisdiction of the Internal Revenue Service, as determined by the House Committee on Ways and Means and the Senate Committee on Finance.  Taking leadership on this issue, Iowa Senator Charles Grassley, Chairman of the Senate Finance Committee, has made it clear that his Committee intends to introduce legislation during the 109th Congress that would improve nonprofit governance and oversight.  

Last summer, the Senate Finance Committee published a discussion draft of proposals for reform and oversight of nonprofit organizations in considering new legislation.  (See Staff Discussion Draft, http://finance.senate.gov/hearings/testimony/2004test/062204stfdis.pdf.)  The nonprofit community was given the opportunity to respond to the Senate Finance Committee’s proposals and provide their insight during a hearing on June 22, 2004 called “Charity Oversight and Reform:  Keeping Bad Things from Happening to Good Charities.”  

In response to this discussion draft proposal and at the request of the Senate Finance Committee, Independent Sector, a coalition of foundations, corporate philanthropy programs, and leading nonprofits, including Easter Seals, has convened a national panel that will make recommendations to Congress to improve the oversight and governance of charitable organizations.  (See Independent Sector’s website, http://www.independentsector.org/panel/main.htm)  This panel will report its initial findings in March 2005, and will submit a final report in June 2005.

Unlike this Committee, the Senate Finance Committee has been deliberate with its process of collecting information based on staff investigations and research as well as proposals from officers and directors of charities, academics, and other interested parties so that it may develop balanced proposals that will prevent wrongdoing without overwhelming responsible charities.  These proposed rules were developed without hearings or input from the any part of the stakeholder community.

New statutes that strengthen nonprofit governance and oversight will apply to the entire nonprofit community, including those nonprofit and central nonprofit agencies that participate in the JWOD program.  Easter Seals recommends that this Committee abandon these proposed rules and let Congress fulfill its responsibility to act on these matters, creating one, uniform governance standard that will apply to all nonprofit organizations nationwide.  
Making the determination of whether a total compensation package is reasonable based the Federal employee pay scale is unprecedented 

Easter Seals strongly disagrees with the Committee’s proposal that any total compensation package that exceeds $207,000 is per se unreasonable because such a package would be more compensation than that of the highest paid federal government employee. It is without precedent to impose rules based on an assumption that the compensation of federal contractors should be no greater than federal employees.  There are thousands of companies that contract with the federal government that do not have to determine the compensation of their key employees based on the federal pay scale.  Those organizations are also paid by federal contract funds.  

Executive compensation is a complex issue and the determination of which exceeds the scope and authority of this Committee.  Compensation of key employees has always been and should continue to be a determination that is made by the Board of Directors of each organization.  The IRS already has rules in place as to when the compensation of a nonprofit officer or director will automatically be considered an excess benefit transaction under the intermediate sanctions rule. 
Do not adopt these proposed rules
Easter Seals thanks you for the opportunity to comment on these proposed rules. If adopted, these rules could harm our ability to serve people with disabilities by creating an administrative burden so great that organizations would be unable or unwilling to participate in the JWOD program.  It is our recommendation that you do not adopt these proposed rules but instead allow Congress to properly exercise its authority over these matters of nonprofit governance and oversight. 

For further information on these matters, please feel free to contact Melissa Kilmer or 

Brad Turner-Little at the Easter Seals Office of Public Affairs at 202-347-3066.

Very truly yours,

(signed)
James E. Williams, Jr.

President and Chief Executive Officer

Easter Seals, Inc. 

230 West Monroe Street

Suite 1800

Chicago, Illinois 60606

312-726-6200
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