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To:  John Heyer, Esquire and Ms. Janet Yandik

Committee for Purchase From People

Who Are Blind or Severely Disabled

1421 Jefferson Davis Highway 

Jefferson Plaza 2, Suite 10800 

Arlington, VA  22202-3259

To:  Ms. Katherine Astrich, Policy Analyst

Desk Officer for the Committee for Purchase From

People Who Are Blind or Severely Disabled

Office of Management of Budget

Office of Information and Regulatory Affairs 

Eisenhower Executive Office Building

725-17th Street, NW

Washington, D.C.  20502
From:  Elmer Cerano, Chairman, NISH Board of Directors

Reference:   Docket Number 2004-01-01

We appreciate this opportunity to comment on the proposed rule.  NISH is one of the two central nonprofit agencies (CNAs) charged with the responsibility of  assisting the Committee for Purchase From People Who Are Blind or Severely Disabled (Committee) in implementing the Javits-Wagner-O’Day (JWOD) Program.  The JWOD Program is the largest single employer of people with severe disabilities in the United States with operations in every state.
In fiscal year 2004, 560 producing nonprofit agencies (NPAs) (including community rehabilitation programs, state agencies, county agencies, hospitals, schools and other entities) associated with NISH delivered almost $1.7 billion in quality goods and services to the Federal government and, in the process, created jobs for nearly 42,000 people with severe disabilities.  These NPAs also created an additional 96,000 jobs in delivering products and services to state, local, and commercial customers. Impressive as these results may seem, these efforts only scratched the surface of an unemployment problem of monumental proportions that faces people with severe disabilities. The 2000 U.S. Census reveals that 20 million adults of working age with severe disabilities are unemployed or underemployed; this represents 70% of people with severe disabilities who would like to work but are unable to do so.  
The issues involved with attacking this unacceptable level of unemployment are highly complex and extraordinarily challenging. There remains much to be done.  Certainly any new oversight regulations should be developed and implemented with an objective of ensuring the total integrity of the process is maintained as NPAs pursue their mission of creating employment opportunities for people with severe disabilities; at the same time another primary objective must be to ensure any revised procedures optimize NPAs' ability to accomplish their mission through minimization of oversight redundancy, absence of any non-value added processes, and creation of an environment that ensures maximum resources are focused on reducing an unacceptable 70% of underemployment or unemployment status of people with disabilities.  Our response to this proposed regulation has been developed with these two primary objectives in mind.

These comments amplify comments submitted to the Office of Management and Budget on December 13, 2004.  Those comments expressed support for the general intent of the Committee, focused on workload impacts, and also provided some suggestions on alternative ways to achieve the Committee's objectives.  This submission provides specific comments, impacts, and, in some cases, alternative approaches that might be considered as well as a general recommendation on how the Committee might join with others to ensure consistency and eliminate redundancy in enhancing the oversight process.  As a general guide, NISH suggests that a priority be placed by the Committee and OMB on using, whenever possible, existing laws, regulations and available sanctions; existing accreditation models and/or organizations, and existing JWOD infrastructure and regulations.  While the enforcement aspects of the proposed ruling are unfortunately not specified, NISH would strongly recommend that any evaluation criteria be reasonable and that any remedies be appropriate to the problem.     
Comments on specific proposals include the following:
Proposed Standard: Governing authority will not include a family member 
Comments:  NISH supports this recommendation as a common best practice (unless applicable state law says otherwise).  NISH will conduct training for our nonprofit agencies in the area of governance beginning at the May 2005 Annual Training and Achievement Conference.  Board of Directors composition will be a focus of the training.

Proposed Standard:  Governing authority does not have a chairperson also serving as the CEO
Comments:  NISH supports this recommendation and believes it to be both a common and best practice and will be included in training mentioned above.             

Proposed Standard:  Form an Audit Committee
Comments:   NISH supports this recommendation. This is a highly desirable practice and Sarbanes-Oxley sets the stage for its adoption for nonprofits across the board.   In addition, Independent Sector’s one hundred-member Panel on the Nonprofit Sector has recently identified the formation of an audit committee as a best practice as it explores recommendations to improve transparency and financial management, improve government oversight and enforcement, improve self-regulation and compliance for small organizations. NISH has adopted this practice and established an independent audit committee in 2004. We have endorsed this practice in our monthly magazine and will include this practice in our governance training.

However, this may be costly for small organizations as noted by the Panel.  Standards for Excellence Institute standards only require an annual audit for organizations with budgets more than $300,000.   We recommend a similar approach allowing small organizations with budgets below a certain threshold to be exempt from this requirement to avoid financial hardship.
Proposed Standard:  Incorporate a conflict of interest statement
Comments:  NISH supports this recommendation and will include sample conflict of interest policies in our NPA governance training.  Standards for Excellence Institute, CARF (formerly known as the Commission on Accreditation of Rehabilitation Facilities), and the Independent Sector’s Panel reference this as best practice.  In addition, a new tax form, Form 1023, asks for organizations to submit conflict of interest forms.  It is our understanding that the Senate Finance Committee is considering adding this requirement to the 990 submission.
Proposed Standard:  Require board rotation 
Comments:  NISH generally supports board rotation as a best practice but also strongly  agrees with the Committee that specific turnover requirements should not be mandated.  NISH will work with the NPAs to provide technical assistance, training and guidance on board rotation with sensitivity to minimizing negative impacts to the organization.

It should be noted that there are differing views on this subject.  BoardSource and the Standards for Excellence Institute suggest that bylaws set forth term limits for governing board members.  On the other hand, Senator Grassley’s proposed legislation in the last Congress called for standards governing board size (3-15 members) but does not mandate rotation.  This may have been a purposeful omission given the significant burden that would be placed on participating small nonprofits in terms of man-hours devoted to recruiting and training alternative Board members.  In many communities, filling existing board openings on volunteer nonprofit boards is growing more and more difficult.  Significant angst would result if small organizations are required to have a financial expert who must rotate off when there is no other willing and qualified alternative financial expert to come on the board in the community. 
Rotation can cause confusion, be a costly endeavor and result in poor governance for a nonprofit agency – ultimately threatening the ability of a nonprofit agency to provide goods and services to the federal government and employ people with disabilities.  Additionally, because the role of the nonprofit board is so critical to organizational governance, any proposed board turnover regulations should be considered thoughtfully and cautiously.   Ill-planned rotation could erase all of the corporate memory in a single year.  Rotation should be staggered and planned in order to meet best practice criteria and to allow for growth and new blood.
Proposed Standard:  Review and validate certain financial information now submitted annually in IRS 990 form and applicable state and local government forms
Comments:  NISH does not concur with a separate submission of IRS 990 data; rather NISH recommends NPAs report in accordance with existing Federal, state and local requirements and supports increased oversight and enforcement in this area by same.  

The Standards for Excellence Institute standard states that all nonprofit agencies must be aware of and comply with all federal, state and local laws which include complying with laws and regulations related to financial accountability and taxation; this standard will be included in our NPA governance training to emphasize the need for increased oversight and enforcement in this area.  A separate submission is redundant, would require additional calculations and extra workload since the timeframes for submission to the IRS and Committee are not in sequence.  While the IRS requires submission of the information within four and half months after the end of the nonprofit agency’s fiscal year, the Committee’s proposed rule requires the nonprofit agency to submit information by December 1st without regard to the agency’s fiscal year.  Additionally, NPAs are also required to meet varying state and local mandates. 
Proposed Standard:  Have at least one financial expert serving on Board
Comments:   NISH supports this concept but it should not be a requirement.  Although this is a highly recommended practice, consideration should be given to the definition of what constitutes a financial expert and serving in what capacity.  It will likely be difficult in rural areas of the country to find financial experts willing to serve as a full-time Board member.   It should also be noted that the application of the Board-related provisions of the proposed rule to certain unique agencies such as those operated by state agencies and schools is problematic and would require special attention.  NISH will include this recommended practice in governance training and will suggest nonprofit agencies unable to secure such an expert on their Board full time be allowed to obtain advice from advisory members. 

Proposed Standard:  Publishing and making public minutes of Board meetings 

Comments:  NISH does not concur with publishing and making minutes of Board meetings public. The state in which the nonprofit entity is incorporated is already responsible for auditing corporate activity. This recommendation implies an NPA is like a public entity; while an NPA serves the public, it is not a public entity. The potential to expose the Board to additional risk of liability without the protections accorded a Board member of a public entity is real.  In addition, confidential and competitive information and strategies must be disclosed in Board minutes in certain situations which, if made public or obtained by competitors, would put JWOD nonprofit agencies at a competitive disadvantage.  It also breaches client-consumer confidentiality practices and policies. Taken together, the above consequences of this proposed rule will discourage people from being willing to volunteer on nonprofit boards.  

While well-intended, this proposed rule was not included in Senator Grassley’s proposed legislation last Congress or in best practices recommended by entities like the Better Business Bureau’s Standards for Charity Accountability.

Proposed Standard:  Executive compensation comparability

Comments:  NISH does not concur with this proposal.   The intent of the proposed regulation and the Committee's desire to establish some sort of standard is understood; however, using a Federal wage cap as a regulatory standard for a for-profit or nonprofit is unprecedented, is discriminatory against a small group of government contractors, and implies public employment entails the same risks and accountabilities as private employment when, in fact, financial, legal, and personal risks far exceed anything associated with the public sector. Additionally, the Committee's proposal is likely to spur unintended consequences to say nothing of potential legal ramifications.  

Rather than focus on a specific figure, the Committee should review existing and emerging best practices on setting executive compensation.  Best practices include establishing board procedures for setting salary and executive performance.
IRS tax-exempt law is focused and clear in its intent to prevent salary or other compensation abuse.  Through providing for intermediate sanctions, the IRS already holds key officials personally accountable for violations of tax-exempt purposes and excess benefit transactions.  Comparability analysis, performance review, reasonableness, and other structured factors are all part of the process; and when violations are found, CEOs are personally and financially accountable. Through publicizing these procedures and encouraging a more aggressive enforcement of IRS regulations, the Committee can both focus additional attention on this area and eliminate the redundancy inherent in the proposed regulations.  The IRS has made a public commitment to intensify oversight in this area and has requested an additional $300 million to increase oversight.

While IRS oversight provides an after the fact review of salaries, comparability data, performance, and reasonableness, the Committee is already, in part, addressing executive compensation in conjunction with JWOD projects in an "up-front" process through its    9½ % cap on overhead burden.  In rare cases, the Committee authorizes a slight variation to that limitation, but in the overwhelmingly large majority of cases that cap holds fast.  Almost all NPAs generate business beyond JWOD, and revenues in that regard do not come under this 9½ % limitation...nor should they; but in costing a JWOD project, exorbitant contribution to executive compensation is closely controlled.  Fair Market Pricing and Review procedures already accomplish a limitation of JWOD contribution to any indirect salaries including executive compensation and non-contract costs of the organization.  

Finally, NISH has major concerns with the unintended consequences of imposing an arbitrary SES salary cap.  While there are many small NPAs in today's competitive JWOD environment, many NPAs are large organizations facing challenges on a daily basis that match their for-profit counterparts.  The products and services produced by NPAs either through JWOD or directly in the competitive marketplace are in direct competition with industry, including some of the largest corporations in the country.   
Recruiting management talent to compete in this marketplace necessitates some flexibility in offering competitive compensation and benefits.  One could make a case that managing an NPA, many of whom are some of the best producers in the country, is more challenging than their for-profit counterparts because of the complex oversight and resource pressures of the rehabilitation industry.

Only 30% of the jobs created for people with disabilities at NISH NPAs are through the JWOD Program. Unreasonable and arbitrary salary limitations that impact recruitment or ability to compensate senior executives in a way that recognizes the size and complexity of their companies could have the unintended consequence of them disengaging from  the JWOD Program.  More importantly, assuming the "consequence" of "unreasonable" compensation is that an NPA is removed from the JWOD Program, an unintended consequence is the loss of employment by people with disabilities -- precisely the people the Program is supposed to be serving.  While JWOD projects can often be assigned to an alternate NPA, this is not always the case in products and rural areas.  In all cases it causes significant workload for the CNA, various degrees of disruption, and disregards the Federal customer who may be delighted with the quality services and products provided by the incumbent NPA.

Proposed Standard:  Evaluating the size and complexity of the CNAs and nonprofits charter or mission when assessing reasonableness of compensation

Comments:  NISH recommends deleting and/or replacing this section with concise, predictable guidance.  This is a difficult and subjective task and without defined standards it will lead to non-compliance.

In the proposed rulemaking, the Committee makes it clear that there have been only isolated instances of alleged excessive compensation packages for NPA executives and that "the overwhelming majority of JWOD-affiliated CNAs and NPAs operate in an ethical and accountable manner."  NISH agrees with this assessment.  Thus, it is prudent to ensure no procedures are put in place that conflict with or are redundant with other oversight processes.  Additionally, since the Committee's rulemaking has been an overwhelming success in terms of capturing the attention of the NPA community, NISH recommends that a reasonable waiting period be established to determine the collective results of the Senate proceedings as well as efforts currently under way to develop a structured self-governance process. 

NISH, along with the six national NPAs who established NISH, is currently participating with several of the many well-respected national and state organizations around the United States such as CARF, Independent Sector, Standards for Excellence Institute, Maryland Association of Nonprofits (MANO) and others who have initiated efforts to benchmark broad-based best practices in governance, leverage existing oversight, and work collaboratively to head-off duplicative efforts, conflicting and/or over regulation.  
MANO has achieved national recognition for its standards for nonprofits. Likewise, many states are paving the way through enacting reforms that incorporate Sarbanes-Oxley-like principles and other provisions.  California's Nonprofit Integrity Act, effective 1/1/2005, is an excellent example (it addresses smaller organizations by exempting most nonprofits with gross revenues under $2 million.) The basic concept of our deliberations is that a self-monitoring approach could be more efficient and effective.  Participation by the JWOD nonprofits in the creation and implementation of appropriate and achievable standards will likely elevate the ultimate level of compliance with the spirit and letter of the resulting standards.  
To reiterate, it appears that U.S. Senate Finance Committee Chair Charles Grassley is reintroducing legislation that addresses perceived abuses within the larger 501 C(3) nonprofit community.  Similarly, the IRS has recently increased its scrutiny of compensation practices and is likely to adopt new and/or enhanced rules in this area. 

It is recommended that rather than issue an independent JWOD oversight solution, the Committee join with the larger community of concerned parties who work in concert with Congress in achieving appropriate and rational reform which both achieves the desired intent and does not establish over burdensome, redundant and duplicative oversight.

We believe that a self-regulatory solution could be more efficient with the benefit of encouraging participation by the JWOD nonprofits in the adoption and implementation of appropriate and achievable nationally recognized standards; however, we are unclear as to the CNAs’ legal authority to enforce such standards.  Therefore, we request that the Committee explore whether legal authority exists for requiring the two CNAs to implement certification procedures based on national governance best practice standards.
If the CNAs were ultimately assigned responsibility for monitoring CRP compliance with some set of national standards, significant additional resources would be required.  As we move this process forward, and if a self-regulatory solution emerges, we will be happy to assist in developing the resources required for this additional management requirement.   
In conclusion, NISH appreciates having the opportunity to comment on the proposed rulemaking.  NISH will continue to work closely with the Committee in its effort to ensure the continued confidence of Congress, taxpayers, and government agencies in the integrity of the JWOD Program without putting an undue "burden" on the parties involved.   While "burden" certainly refers to extra workload which would be extensive for both NPAs and CNAs,  it also refers to diversion of resources from the monumental efforts involved in developing and maintaining job opportunities for people with severe disabilities.  With every passing day, the challenges associated with accomplishing this mission become increasingly difficult.  The ultimate solution must take into account the impact on the success of the primary mission of the JWOD Program.  
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