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We appreciate having this opportunity to comment on the proposed rule.  NISH is one of two central nonprofits agencies (CNAs) charged with the responsibility to assist the Committee for Purchase From People Who Are Blind or Severely Disabled (Committee) in implementing the Javits-Wagner-O’Day (JWOD) Program.  As such, we represent 560 producing nonprofits (including community rehabilitation programs, state agencies, county agencies, hospitals, schools and other entities) that provide jobs for nearly 42,000 people with severe disabilities who deliver $1.7 billion annually in quality goods and services to the Federal government.  The JWOD Program is the largest single employer of people with severe disabilities in the United States with operations in every state.       
We understand the Committee’s desire to address the executive compensation and governance issue particularly in view of the recent isolated media reports regarding alleged abuses of the public trust.  Like the Committee and OMB, our highest priority is to ensure the continued confidence of Congress, taxpayers, Federal agencies and people with severe disabilities that the JWOD Program operates with integrity and efficiency.  We do, however, believe that there are certain aspects of the proposed rule that could negatively impact our program’s ability to employ people with severe disabilities who deliver quality goods and services to Federal agencies. We also believe that alternative approaches could create a positive environment that would allow us to achieve this important mission without undue burden on the parties involved.   
With input from the National Council of Work Centers (NCWC), the organization representing the 560 producing nonprofit agencies and 1,700 associated nonprofits, NISH has identified nine specific areas of concern with respect to information collection.  For nearly each of the nine issues raised, we have outlined below our concerns together with a proposed solution.  They are as follows:
1)      Burden of duplicative oversight agencies - NISH is concerned that the proposed rulemaking may be overlaid by additional reform legislation similar to Sarbanes-Oxley under consideration in the U.S. Senate under the leadership of Senate Finance Committee Chair Charles Grassley. This reform legislation would address perceived abuses within the greater nonprofit community of which JWOD is a tiny subsection.  According to 2004 IRS records, the IRS recognizes close to one million 501 C(3) nonprofit organizations.  Together this duplicative oversight requirement could add a fourth level (state and/or local, Internal Revenue Service, Committee for Purchase, Grassley legislation) of oversight burden to JWOD nonprofits relative to that accorded all other nonprofit agencies.
2)      Reporting schedule of requirements – Currently the JWOD nonprofits report similar information to the various applicable state and local agencies as well as the Internal Revenue Service.  The timing of this current reporting is not consistent with that called for in the proposed rule.  Reporting to the proposed time schedule could require agencies to incur the cost of an interim financial audit of their finances which could double their current expenditures on financial reporting. NISH suggests that the timing of any reporting be keyed to the IRS reporting schedule.  It should be noted that even if the Federal agency timing is coordinated, nonprofits will still be required to meet the ongoing burden of reporting requirements based upon various state and local fiscal year mandates.
3)      Auditing burden on small nonprofits -- A significant portion of our nonprofit agencies, especially the smaller programs with total JWOD sales of $100,000 or less and total sales revenue from all sources of $500,000 or less, are not now required to submit audited financial statements.  The requirement of securing an independent audit firm to conduct audits could be a new and significant burden for them.  In addition, the ongoing burden of meeting mandatory Department of Labor reporting regulations associated with complying with Section 14C of the Fair Labor Standards Act (the commensurate wage program) frequently stretches the reporting ability of many small nonprofits to their limits.  We are concerned that this added burden may make the JWOD Program less financially feasible to them and result in a loss of jobs for people with severe disabilities.  The population of people with severe disabilities has a chronically high amount of unemployment or underemployment (70%) and according to the U.S. census totals in excess of 20 million adults of working age.   NISH proposes that agencies with under $100,000 in total JWOD sales and total sales revenue from all sources of $500,000 or less be exempt from the rule.  Even with this proposed exemption, the proposed rule would still apply to the vast majority of JWOD producing nonprofits.  It should be noted that many of the small nonprofits that would benefit from such an exemption exist in inner city and rural locations in disadvantaged communities across the country. 
4)      Treatment of large nonprofits with small JWOD business – NISH is concerned that the additional reporting requirements resulting from the proposed rule will lead large nonprofits with relatively small amounts of JWOD business to leave the program.  We believe the same $100,000 or less in JWOD annual sales threshold as in #3 is appropriate.  Anticipating this exodus unless some type of exemption is granted, NISH will assume the substantial burden of finding alternative nonprofits to handle this work to the satisfaction of the Federal customer.  Significant disruption to current services provided to Federal customers and the existing employment of people with severe disabilities should be expected.   
5)      Board composition and rotation issues – While recognizing the value of Board rotation and addressing Board composition issues, should the proposed rule be implemented, changes in Board composition and tenure requirements will create a significant burden on the participating nonprofits, particularly small nonprofits in terms of man-hours devoted to recruiting and training alternative Board members.  In many communities, filling existing Board openings on volunteer nonprofit Boards is growing more and more difficult and the problem is particularly acute in the accounting and finance area targeted by the proposed rule.  Finally, the application of the Board related provisions of the proposed rule to certain unique agencies such as those operated by state agencies and schools is problematic and would require special attention. 
6)      Phase-in – Should the proposed rulemaking be adopted, NISH would highly recommend a graduated phase-in of the reporting requirements to provide JWOD nonprofits adequate time to come into compliance.  It is our belief that the vast majority of JWOD nonprofits would not be able to comply with every aspect of this proposed rule today. 
7)      Central nonprofit impacts - It should also be noted that the creation of processes to track and administer the new annual certification process across current and forthcoming JWOD producing nonprofits will require significant investment in additional staff, staff travel and management information systems.  Understandably, assisting small nonprofits in achieving compliance will be an added burden for the CNAs. The provision of technical advice and other facilitating resources will be needed to ensure the ability of our smaller nonprofits to comply with the reporting requirements.
8)      Manpower hours – The cumulative impact of this proposed regulation in terms of additional manpower hours for NISH in its role as one of the two central nonprofit agencies according to conservative estimates is at least 10,000 manpower hours annually which covers systems development, training, technical assistance, ongoing monitoring and remediation. A rough calculation of the manpower hours needed across the nonprofits would certainly be a multiplier of that number.
9)      Burden on people with severe disabilities – An unintended consequence of the proposed rule in disallowing a non-complying nonprofit from participating in the JWOD Program is that people with severe disabilities experience a loss of jobs while those officials violating the rules receive no sanctions.  The IRS, on the other hand, does provide for intermediate sanctions for violators.
NISH would like to recommend two possible alternatives to the proposed rulemaking.  One alternative would be that the Committee for Purchase gather comments on this proposed rulemaking but refrain from publishing any final rule until after Congress has acted.  If Congress fails to act in a timely manner, the Committee could still move forward with a final rulemaking.  This prudent delay by Committee and OMB would avoid the possibility of our nonprofit agencies being required to report based on potentially conflicting rules.
A second alternative to a government mandated approach might be for the Committee for Purchase and OMB to explore whether legal authority exists for requiring the two central nonprofits to develop certification procedures that include peer review standards in the areas covered by the proposed rulemaking.  While still creating a new reporting burden on the nonprofits and the CNAs, such a self-monitoring approach could be more efficient with the benefit of encouraging participation by the JWOD nonprofits in the creation and implementation of appropriate and achievable standards and likely elevating the ultimate level of compliance with the spirit and letter of the resulting standards.         
NISH appreciates having this opportunity to comment on the proposed rule and would like to reserve the right to add further input on burden issues in the future.  The focus of our above comments has primarily been on the paperwork and workload burden associated with the proposed rule and we will also be assessing the operational impacts of the proposed rule for our comments to the Committee by the February 10, 2005 deadline.  In the process of researching and quantifying those impacts, we may identify additional significant burdens which we would want to share with you.  We look forward to working with the Committee and OMB to ensure the continued success of the program in its many roles but most importantly as the largest single employer of people with severe disabilities in the United States. 
