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Re:  Docket #2004-01-01

To Whom It May Concern:


The following are preliminary comments submitted in response to the above referenced docket number regarding Proposed Rulemaking, “Governance Standards for Central Nonprofit Agencies and Nonprofit Agencies Participating in the Javits-Wagner-O’Day Program (Federal Register, Vol. 69, #218, Friday, November 12, 2004)”.  This notice indicated that OMB required early notification by December 13, 2004 to “ensure maximum consideration”.  At a later date we will submit further substantive comments and input on the content of the proposed rules.
The comments are as follows:

1. Certification Dates – The proposed regulation indicates certifications for qualified nonprofit agencies serving people who are severely disabled are due to the Committee by December 1 of each year.  The proposed regulations do not indicate an initial compliance date.  If this initial compliance date is December 1, 2005 then information requested will be based on the fiscal year ending the preceding September 30, 2004.  Is that assumption correct?
2. Proposed Rules – If the period covered by the proposed rules is the 12 month period of October 1, 2004 to September 3, 2005 the “proposed rules” are “interim final rules” for the purposes of adding additional certification requirements.  Since the compliance period covers current operations are provisions provided to extend the compliance period for these new governance and other standards?

3. Fiscal Data – The proposed regulations note that an IRS Form 990 photocopy is no longer acceptable due to differing cycles of fiscal years and filing extensions and that nonprofit agencies may be two or three years behind the current year in filing their IRS Form 990s.  It is concluded that nonprofit agencies should submit current information on the total compensation packages offered to key employees.  Should it be presumed that other fiscal data provided in the IRS Form 990 must also be provided in the proposed certification?   The fiscal year for many covered nonprofit agencies is the 12 month period of July 1 through June 30.  This must be filed with the IRS on the 15th day of the fifth month after the end of the annual accounting period.  In the case of a June 30 end date it must be submitted on November 15 of that year.  Such submissions are normally made as based on independently audited financial and operational results.  Should the proposed rules be adopted, submission of a copy of this report should be accepted as complying with new committee governance requirements on December 1 of that year.  If such reports are not available on December 1 then is should be required that the requested current information be submitted as stated in the proposed rules.
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4. Independent Audits - The proposed rules indicate that “any documents to support the certification do not exceed the knowledge and information normally possessed by a prudent person in the ordinary course of business dealings”.  Since the IRS 990 requires and audited statement this prudent person rule is not applicable.  Is it the intention of these proposed rules to accept unaudited financial information?  Since fiscal information requested is off-cycle from many nonprofit agency operating year statements will recast statements be required?  If so, the additional cost of additional audited statements should be considered in approving the proposed rule.
We appreciate your consideration of these comments.

Sincerely,

Charles S. Richman

President

Cc:  Hank Walton, SOC Chair

