(Received via email)

From:
Charles Layman [CDLayman@goodwillrichmond.org]

To:
rulecomments

Sent:
Mon 1/31/2005 12:16 PM

Subject: Proposed Javits-Wagner-O Day Program Rules
Attached please find correspondence for your review regarding the proposed Javits-Wagner-O Day Program Rules.  Should you have any questions or comments, do not hesitate to contact me. Thank you.  

Charles D. Layman

President & CEO

Richmond Goodwill Industries, Inc.

6301 Midlothian Turnpike

Richmond, VA  23225

Phone: 804.521.4902

Fax: 804.276.6519

e-mail cdlayman@goodwillrichmond.org
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January 26, 2005

Mr. G. John Heyer

President’s Committee for Purchase from People

  Who are Blind or Severely Disabled

1421 Jefferson David Highway

Jefferson Plaza 2, Suite 10800

Arlington, VA 22202-3259

RE:  Proposed Javits-Wagner-O’Day Program Rules

Dear Mr. Heyer:

Richmond Goodwill Industries, Inc. (RGI) would like to take this opportunity for comment to both the President’s Committee for Purchase From People Who Are Blind or Severely Disabled (the Committee”) and the Office of Management and Budget, on the proposed notice of Committee rulemaking [Docket No. 2004-01-01].  As an active participant in the Javits-Wagner-O’Day (JWOD) Program, we are writing to express our concern and opposition to the proposed notice of rulemaking.

Richmond Goodwill Industries is a 501(C)(3) non-profit organization that has been in existence for over 75 years, and been a JWOD producing center for the last 23 of those years.  RGI is recognized both locally and nationally, as an efficient, effective provider of services to persons with disabilities and obstacles to employment.  RGI served over 3,300 persons during 2003, and will exceed that number for 2004.  Many of the persons we serve will be negatively impacted by the proposed regulations and most of those on JWOD contracts may become unemployed.  These proposed rules would negatively impact not only RGI, but also the entire community of participating nonprofit agencies.  In our opinion, the proposed regulations, rather than being beneficial, would have a distinctly negative impact on job creation opportunities for people with disabilities.
While sharing the Committee’s concern about any organization that abuses its nonprofit status or engages in mismanagement to the detriment of the people it serves, RGI disagrees that the proposed rules are the proper mechanism to effect such change.  This is especially so in light of the Committee’s own comment that the overwhelming majority of JWOD- affiliates central nonprofit agencies and nonprofit agencies operate in 
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an ethical and accountable manner.  Isolated instances of abuse do not constitute the authority for rulemaking by a federal agency, when no clear mandate for such rulemaking exists.

The authorizing statute for the JWOD program clearly delineates the powers and responsibilities of the Committee.  These powers and responsibilities do not extend to governance standards or executive compensation.  We have concerns understanding the rationale for the Committee to purport to assume regulatory authority over the governance standards for nonprofit, tax-exempt 501 (c) (3) organizations, especially since numerous federal entities already exist to regulate these organizations.  Both Congress and the Internal Revenue Service (IRS) have jurisdiction over these areas.  Congress, through the Senate Finance Committee, scrutinizes the issue of governance standards of nonprofits. Primary oversight over a wide range of financial and governance affairs, including executive compensation, resides with the Internal Revenue Service (IRS). The IRS is empowered to impose intermediate sanctions on nonprofits not in compliance with applicable laws and regulations. It is unnecessary and reiterative for the Committee to attempt to promulgate such rules, which would duplicate those already in existence.

The Committee mandate is determining which commodities and services should be on the Committee’s procurement list and fair market prices, and informing federal agencies about the JWOD program. Each of the powers and duties conferred directly advance the stated purpose of the JWOD Act: to increase employment and training opportunities for persons who are blind or have other severe. Without a clear demonstration for how these new restrictions directly increase employment and training opportunities for blind and disabled citizens, the proposed rules clearly exceed the Committee’s Congressional mandate.   As a participating JWOD agency, we would hope that the Committee would comply fully with the Congressional intent to provide employment and training opportunities for persons who are blind or have other severe disabilities and not delve into areas for which it lacks both the Congressional and statutory authority.  

A further review of the legislative history of the JWOD Act reveals specific powers and duties conferred on the Committee- these powers relate to the purpose of the Act. The Committee was not given oversight of corporate governance and executive compensation; therefore, the proposed rules exceed the Congressional mandate.  The statutory authority and regulations, as well as the legislative history, in addition to the applicable federal case law, do not support the Committee’s actions.   Our legal counsel’s position is that the proposed rulemaking on governance standards for central nonprofit agencies and nonprofit agencies participating in the Javits-Wagner-O’Day (JWOD) Program exceeds the scope of the Committee’s authority and its Congressional mandate.
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The history and evolution of non-profits over the past decades is that successful nonprofit agencies grow.  Many become quite large, requiring significant managerial expertise to operate efficiently in an often-unpredictable market for charitable services 

and commodities.  Management of such organizations, with increased budget and personnel, requires a high level of skill. Salary paid is certainly a factor in attraction and retention of highly skilled employees for this purpose. In addition, for many larger organizations, only a small portion of the overall budget is a result of JWOD-affiliated work.  Were all nonprofit organizations restricted to the managerial compensation levels specified in the proposed rules, many would be unable to attract and retain the most experienced and talented personnel, particularly in high-cost-of-living metropolitan areas.   The resultant product would be substandard performances and a significant loss of opportunities for persons with disabilities.

We believe that the proposed rules do not advance the Congressional intent of the enacting JWOD legislation, and would, if adopted, diminish the program’s ability to increase employment opportunities for the blind and disabled.  We respectfully request that the Committee withdraw these rules. 

Respectfully, 

Charles D. Layman

President & CEO







