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Arlington, VA 22202-3259
Re:
Proposed Rule On Executive Compensation; Section 51-2.10


Docket No. 2004-01-01
To Whom It May Concern:


Hacker & Willig, Inc., P.S. (“Hacker & Willig”) is general counsel for Skookum Educational Programs (“Skookum”), a Washington State nonprofit corporation.  I am writing to express opposition to the proposed rulemaking on governance standards for nonprofit agencies participating in Javits-Wagner-O’Day (JWOD) Programs.  

Section 2 of the JWOD Act (41 U.S.C. § 47) grants authority to the Committee for Purchase From People Who Are Blind or Severely Disabled (the “Committee”) to make rules that are necessary to achieve the JWOD Act’s central purpose of increasing employment and training opportunities for persons who are blind or have other severe disabilities, through the purchase of commodities and services from nonprofit agencies employing persons who are blind or disabled.  The proposed rulemaking as it relates to governance and compensation exceeds this authority.

Specifically, the proposed rules, written in response to a very limited number of cases of alleged abuse relating to executive compensation, are unnecessary and misguided.  The rules fail to take into consideration the competition for highly qualified and effective management leaders.  Nonprofit corporations must compete with for-profit corporations to attract and retain the best executive management.  The arbitrary presumed ceiling serves no purpose and will undercut the JWOD program participate’s ability to compete in this venue.  As the size and complexity of a nonprofit corporation increases, it becomes increasingly necessary to retain more educated, experienced, sophisticated and dynamic management.  It should be left to the Board of Directors whose core function is to oversee officers of the nonprofit, to determine the appropriate level of compensation to meet the needs of its organization.


Further, the proposed standards by which the Committee would use in assessing the reasonableness of executive compensation are so broad and undefined as to be useless.  For example, how would the Committee evaluate the “complexity” of a nonprofit’s charter or mission?  How would it evaluate the technical or professional qualifications required for positions?  How would the Committee determine what nonprofit agencies are “comparable?”  Finally, what is the purpose or basis for comparing the median compensation of a nonprofit agency’s direct labor hour worker to that of the executives? 

In closing, the proposed rules are inadequately defined and present an additional, unnecessary administrative burden that takes resources away from the effective administration of the non-profit organization.  The proposed rules would also impede the ability to compete for the best and most effective management teams.  At the same time, the proposed rules do not appear to further the goals or intent of the JWOD Act.  For all of the foregoing reasons, the proposed rules should be withdrawn.
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